Prof. Lianos: I’m professor at UCL, as well as visiting academic at the Skolkovo law and development institute here, at the Higher School of Economics. So, it’s a great pleasure to welcome you today to this round table on economic evidence. We have some speakers coming from Europe, Africa and Russia, as well. Let me introduce them: Pierre Regibeau, vice-president of the Charles Rivers associate in London, one of the major consultancies in Europe and the world. He is also fellow at the college IP center. Pierre has done a lot of work in the area of intellectual property, law and competition law. He has prepared a report for European commissions of the transport technology regulation. Regarding these issues we are very pleased to have Pierre with us. 
I am also happy to introduce Doctor Alexey Sushkevich, who is a chief economist of the Federal Antimonopoly Service, and he is in charge of the economic aspects of the competition policy enforcement in the Russian Federation.
On my right is Professor Anna Gerbrandy, who is also a judge Gerbrandy, so I should use a term judge or professor. Anna is a professor of competition law at Utracht University in the Netherlands, and has been also serving at the Danish administrative courts. Thank you, Anna.
On my right we have Judge Dennis Davis, from the republic of South Africa. Judge Davis is also a Professor of Law, university of Cape Town, has been sitting more than 10 years at the competition tribune in South Africa, and has an amazing experience here, in the economic evidence. We were just discussing waiting to start some of quite interesting cases you had in the past. Pleased to have you with us, Judge Davis. 
Next to judge Davis is Alexey Ivanov, the head of Skolkovo law and development institute at the higher school of economics, and director of legal development of Scolkovo foundation. He has also been very active in the area of intellectual property and competition law in the Russian Federation, in particular working in areas concerning parallel imports exertion of rights, and, more generally, competition policy. 
Pleased to have next to Alexey professor Avdasheva, who is a professor of High School of Economics, and a head of the laboratory here, in economic analysis. Professor Avdasheva has enormous experience in the area of competition policy. She has some interesting articles with regards to the development of Russian antimonopoly law, and I had a pleasure to attend some of her lectures, which were about development of this particular antimonopoly law and how we’ve seen things becoming more and more serious. 
Next to professor Avdasheva we have my colleague, Vladimir Sivitskiy, professor of the Higher School of Economics, and who is also a member of Scolcovo laboratory of law and development. He is also working at the Russian constitutional court, and he has done a lot of work on the interaction of law and economics from the legal prospective.
We have an excellent panel to discuss in a few hours. There are quite important questions that we have with regards to the use of economic analysis in the area of intellectual property and competition law; in particular, we will focus on the innovation aspect of it, and intellectual property. 

[00:05:00] I think the problem we are facing with regards to innovation in general is obvious, and I will take example pharma. This is a kind of a classic example of regards to innovation, and that is a quite risky business. Many of the drugs are researched generally fail, or, at least, they cannot become commercially successful. In a way risk can be calculated. But I think, what we have in industries, which are of dynamic nature, is that sometimes change are unforeseen, and when we qualify such sort of uncertainty, something, that cannot be calculated. 
Public authorities want to promote more innovation, and I think everyone agrees that economy needs more growth to agree more successful economies. In a way IP and competition law are some of the instruments that are used by the public authorities to promote innovation. They are not only ones; public authorities fund a lot innovation for public universities and public laboratories. There are prizes for successful researchers. There are different tools to promote innovation, but we focus in our session on these 2 tools of intellectual property and competition law.
The problem is that we have with regards to innovation, because of its uncertainty is that we simply do not know where new knowledge comes from.

In a certain way we approach that we should make not a selection of 1 right of different mechanisms, or promoting innovations, property right. I think to keep multiple principles of evaluation in play and avoid basic reliance on the simple method. In a way I would say that companies themselves do not always perceive property rights on their only way to promote innovation. There was an interesting survey at the report, prepared for discussion. In 2011 in the UK with regards to the reform of the copyright act, and in this report was a survey of 500 most innovative British industries, survey of COs, I think. These were 500 firms, as small, same large ones. I asked them what the tool was they prefer the most to protect innovation, and it was surprising to see that the first thing was lid time to develop something. 
IP, patent law were even not listed. It was actually 3rd and 4th and 5th. The 2nd was straight secrets. That shows that even for business competition somehow is to be more competitive, be the first, is what motivates them, how they protect innovation to certain degree. There are innovative activities. 
From that perspective competition innovation might serve the same purpose. I would say the pharma industry is more macroperspective now. It is an interesting example of how innovation works. 
What we have seen is an innovative labour between large pharma small biotech, universities and government labs that are all part of innovative ecology of the industry. What is interesting here is that the government is funding heavily research and development in the area of health, and fundamental research related to drugs. 

In the USA [00:10:00] you have specific laboratories for institute of health. The laboratories are funded 14 billion US dollars a year, which is a lot. This is not a lot if you compare that with total spend of the pharma sector, which is around 100 billion dollars a year, big pharms and small pharma. 

But I think if we do something that will create trouble to the incentive of pharma, whereas we are going to have innovations is not true, because in the way pharma is not investing on very risky type of processes or in terms of innovative research, we have a lot of uncertainty. Eventual capital does not necessarily put the money in this type of activity. For that type of fundamental research we are relying on the public authorities to fund it, and we shall see them as complementary. 
If we look at the way things work, the fact that we are spending more in R&D doesn’t mean that we have more innovation. For instance, there was a book by economist Mariana Mazzucato, where she mentions that new radical drugs, new molecular entities, come according to her essentially from publicly funded laboratories. She gives an example of 1072 drugs that were approved by the US FDA between 1998 and 2004. Only 387 of them were new molecular entities, and only 146 of them, less than 14% had a priority rating, in terms of very new molecular entities. 
From that perspective the argument that we need to have profits, because that is the only way we can fund R&D. It is true to certain degree, but we need to qualify that to certain extent, because we know that quite a lot of money is spent on stock repurchase programs by the pharma companies in order to increase value of the stocks and the payouts to the COs. But also with regards to the marketing cost that have increased considerably. For example, fighter has made a total revenue of around 51.6 billion US dollars in 2013, out of which 6.6 billion dollars were spent on R&D, which is very significant. But 11.4 were billion spent on sales & marketing.
Sales and marketing could be funding conferences for medical doctors, or whatever. It is also important to disseminate your innovation. But I think, we have to keep these things in proportion. 
From that perspective we have a lot of uncertainty with regards to innovation, and different public and private authorities interact.
Let’s look at the tools that we dispose in intellectual property and competition law. Intellectual property law relies on the legal technology of property rights. But the allocation of property rights is not a problem as long as it is possible to be able to take the official user. 
But courts assume that property rights are clearly delineated. Otherwise our transaction cause and its perception is not going to work. But IP right is clearly delineated, this is a question that the answer is obviously no, but I would like to get position of the others.
For certain degree we have a perfect technology, but we also look to competition law. I think that competition law is the method that promotes innovation the most. No classical price, this is the foundation of competition law [00:15:00]. Nowadays it does not have necessarily the tools to measure the unknown uncertainty, which is in a dynamic setting of innovative industries.
We hear a lot that we are a comparative advantage to intellectual property, we can trade those, we can look to dynamic efficiencies, but I’m asking, how many cases we have really seen happening? The answer to this problem was not at all this kind of trade of dynamic efficiencies and the consideration of the possible effects to innovation. This was a very classic approach of looking to the process of competition, looking to the type of behavior was characterized as being problematic, because it was exceeding the patent. But it was classic, legal categorization, but not really balancing. May be, a merger control is different, but I don’t like to get Pierre’s point on that.
Competition has a sense of us as a tool, because we cannot asses clearly these dynamic industries. This is one of the problems we have.
We have these 2 imperfect tools, and I will say, what is important here, to lead the comparative institutional analysis. The fact, that 1 tool is imperfect doesn’t mean that the other one is better. We have to find what is the least of the imperfect tools that we have in our disposal. This is something that depends on the circumstances of the case as well as institutional capacities that we have in the particular jurisdiction. There are some quite important capacities in the intellectual property offices to perform the checks and balances, necessary in order to avoid problems in the future. There is a lot of work recently in the intellectual property officers to higher chief economists of the European office patents. Now they have a chief economist with a committed call S-sub, which is basically consulting a form by number of academics, consulting the European patent office on their policy, developing papers. This kind of research led IP, which changes the way we perceive IP bureaucracy as basic patent examiner sitting there looking to prior art, that’s it, without any planning or any type of research with regards to the social effects, or what they are doing. 
I think that is changing, and of course the balance between the IP competitions will be different according to this institutional capacity in this jurisdiction. 

I’ve talked quite a lot. I ask Professor Davis to start discussion with regard to the competition law and his experience in South Africa.
Dennis Davis: Thank you for the invitation. Let me start by saying: if you take the central commanding that we have faced with looking for a competition perspective, is the problem that competition law is seeking as it were to promote competitive prices. Whereas on the other hand intellectual property law really involves the exclusion of others, is there anybody who doesn’t have the property right?
So, when you look at it from the perspective of the competition law, the idea is that the exclusionary components of the intellectual property right the intriguers concern classically with the jurisprudence relating to abusive dominance. 

Real difficulty for any competition authority is illustrated in the famous article that Lewis Capello wrote almost 30 years ago, in a Harvard Law Review, which involves the proportionality consideration. That highlights the difficulty. 
What has Capello mean by that? [00:20:00] He was talking about the rewards that the creator obtains through the intellectual property, which in turn promotes the prices of innovation. And I suspect, we should clarify that even in the 7 minutes I have left. We are talking about the development of the new product, but also using existing products through more efficient prices. Capello is talking about that on the one side of the balance sheet versus the costs, to consumer’s welfare as result of the monopolization of that right, via the protection for the intellectual property. And that’s the difficulty, that anybody competition authority faces how do you balance that question? I don’t have time, but gives you the statement of the problem. And the problem gets worse, it seems to me. 
When you look at the book which previously was spoken, because one of the issues there is innovation, the reward which intellectual property affords to the innovator, how essential is that, if the vast majority of critical innovation is sponsored through the state?
Take the classic example: the internet. That didn’t come through private means. That came through the finance mechanism of the USA. Let me illustrate the problem from the point of a developing country which I suspect I should do rather than give you a broader overview. My colleagues are much more capable of doing that then I am. 

The South African competition act you can call an autobiography of the country’s economy. South Africa came out of a very concentrated economy with lots of state operation, organizations, and a concentrated private sector which had grown up under a partake. It also was a country where vast majority of the population would be proud of any reasonable access to economic resources, and the ability to create their own business. So, competition law wasn’t just couched in a traditional way. If you look at our act, it has prohibitions against vertical practices, merger control, and abusive dominance. But it has within it certain components of industrial policy, and in particular, the desire that small and medium size business should be promoted. And that previously disadvantage, people should have greater access to the business and the ability to form businesses. That means, in our act we have an essential facility doctrine, we have refusal to deal, they are expressly there. Refusal to deal, essential facility doctrine and an excessive pricing formulation of European judgment. 
Take the following case: in South Africa some years ago was a dreadful aids epidemic. In order to curve the epidemic the country desperately needed antiretroviral drugs. And the question was that the drugs could only, as it was acquired by the large pharmaceutical companies. And the prices that the large pharmaceutical companies were charging for these drugs were very high for the country of limited resources. 
Let me not go how hopeless our government was, it’s another matter. Non-governmental organizations broke the competition. They said that the pharmaceutical companies [00:25:00] were violating the essential facility doctrine because you couldn’t produce generic drugs, unless you acquired formerly from the pharmaceutical companies. The prices that we’ve been charged were excessive, in relation to a reasonable profit. And, accordingly, the court was supposed to invoke some from the remedy, perhaps, by those who have free license. 
The case was settled. I suspect it was settled, because if the economic evidence had been brought before the court we would have been able to ask certain questions what was the cost of the pharmaceutical, that you produced, who would subsidize that? Recall the questions entrepreneurial state, what profits were you making for this? These become important question, for all for the developing country that has deprived the technology to make new products. That’s the conundrum that we face. That case illustrates that we can pick that up from the discussion the sort of difficulties. 
Now I should concentrate on the issue of the economic evidence, which is required.
Think about the case like this: the kind of evidence that we would have had to bring to there would have been evidence about what was the costing, to what extend? If we were going to provide a remedy by free license or of a similar kind, to what extend would this impact innovation? These are questions outside of the strict framework of lawyers. But there are sort of evidences that we want to hear, to give you comfort, as to whether you prepared to give the remedy.
My own sense about that is that is limit toward economic treat evidences can give to you. You’ve got to feel your way through this. It’s hard to do. It’s important, how would you determine, what is the reasonable price, what is the reasonable profit. Economist can tell you all sorts of fancy formulae. 
Last question: when we deal with competition law, an intellectual property, some of the most famous cases that I’ve been dealt with, wants to know that those cases that the authorities should really have taken, and the reason that I say is that one of the complexities about innovation is that innovations happens very quickly. I laugh when I teach Microsoft case to my students. Because I have to explain them things like media players. And they look at me like “What are you talking about? We’ve all got those Apple music things, and we download in the stream, what are you talking about? Why did they fight that case? What was the point?”, because a few years later the very innovation had taken hold. If you look at the capitalization of the Microsoft at the time of that case versus Apple, you say: “Did it worth it?”. I want to conclude: first is that the largest listen of past antitrust cases the officials of the market that is either static or sufficiently stable over time that it seems unlikely to change in way that will significantly change the fortunes of the dominant firm, or the options for price and quality enjoyed by consumers. And the officials see that even when the investments are being made, that will produce technologies to upset current market realities and expectations. In other words: one needs to look at the boarder picture and understand the nature of innovation as a competition authority. 
But for developing country I return to the antiretroviral case. There are cases it seems to me that the competition authorities can bring about a regime of justification, [00:30:00] by which pharmaceutical and other companies really need to do some regulation, or bought to account and justify what they are doing. It can happen via competition, or it can happen similar to the Indian Supreme Court on the Glivec case, is it really a patent, which, I think, would be really a syndication to intellectual property. 

I think it is important to guide you, you can never be determined of the case, and economic evidence may also be able to tell you that in the same influences one is obsessed by static market, where the market is dynamic. And it may not be the kind of case where the authority should place its energy, particularly authority in developing country with limited economic resources.

Prof. Lianos: Thank you very much, Davis, excellent points. I would like to offer a round of discussion, or Pierre will cover some of points of his presentation? Pierre will go ahead with your presentation.
Pierre Regibeau: What Ioannis asked me to do was to give you a brief idea about how is economy involved in the competition law in IP. We can influence the process. If you look to EU level, which is one of the most active and knowledgeable about, there are 3 ways, in which you can have influence competition authorities thinking, about the tricky interface between IP law and competition law. 
First one is probably the most effective, is actually to write reports commission after commission. In this case would be involved 3 types of report, where commission is to be written before a round of reviews the technology guidelines, the idea was to look at the old technology guidelines and say, what might be recommendation, and then open source of recommendation to consultation, and getting richer conclusion with a new version of the technology guidelines. Some of the reports for competition and IP law can also do it regional. For example, we measured report on copyright, a road for DG market, and the report that we can be working on 4 DG grow, which has to look on the concrete solutions, to improve the standard setting organization process, in the light of recent cases of standard essential patents. 
Second way in which economists can try to seek the commission writing papers, getting paid by some companies or set of companies to put a point of view in front of the commission. I must be honest, but this kind of report is always a little bit by those who pay for it. 
If you look at cases, they have the biggest impact on the interface, appearing in competition law, stay the cases that show old standardization patents, including Botora cases, and Betul cases. There are also very big cases on a pay for delay, these are pharmaceutical cases, regarding the practice, whereby when a firm has a patent on a compound, or the process to make this compound, and there is entry before the end of the patent by generic, that tends to trigger a law suit for patent infringement. That tends to say, your patent is not valid anyway, and normally you go through litigation, but as in many cases litigation gets that old, and the problem is that many of the means tends to involve the generic agreement, not to enter before the end of the patent, or at least, for a while. You might look at this suspiciously, and say that this is very suspicious, because in many of those cases the patent holder tends to pay some money to the generic, so it looks suspiciously like payment for market sharing. [00:35:00]
That is the basis of the concern for all of those pay-for-delay cases. 

There are interesting and important IP elements in the on-going review process. We’ve seen this in the case of acquisition of motor and mobile by Google, or in the case of pharmaceutical, like recently, so the transaction between the Novartis and GSK.
Let me tell you about the guidelines that were involved in writing this report. The idea as I told you is to look at the old ones, and say, where is their problem. Two of the aspects that I see the report at an influence, are technology grant-backs, and the organization of patent pools.
What are the grant-backs? For a licensing technology, if after that we develop new technology which is related, but improve the major technology, then you have to license it back to me, usually for free. 
The reason why competition authorities care about that and it is important for all themes, because it has a negative impact on innovation. If I am a licensee, and I know that if I invent something I am going to have to give that to you back for free, my incentive to invent are not that maximalist. 
Here is an example how competition law cares about clause in the contracts precisely because of its effect on innovation. 

So, what say defense, why do we pay grant-backs? The defense called Bedford defense say: OK, you don’t pay the grant-backs, but if we cannot have grant-backs, we not going to license in the first place. And things we do agree there are a lot of social benefits to innovation, from actually having license taking place. We are sympathetic to this kind of Bedford defense. If we look more seriously whether this Bedford defense was valid or not, could you really be hurt by the innovations that your licensee is going to make, if you don’t have a grant-back clause. 
In the old technology guidelines the key difference was between severable innovations and non-severable innovations. Severable innovations are the innovations that license are going to make. They can be used without infringing on leading the initial innovation. 

In the case of non-severable innovation you couldn’t use this kind of innovation without infringing, and the older guidelines say: look, for non-severable innovation is actually OK to have grant-back canals, it is not OK for the other one. It is precisely when you have a severable innovation, the initial licensee can be hurt. License to you means that you are able to get innovation that does not infringe my patent and might not be increased by patent. That is what really hurts me. 
On the other hand, if it is not severable, you get innovation, but you cannot use it with agreement anyway, because it is not severable. So this means exactly opposite, taking into account the jurisdiction. 
For more precise consideration, in the old guideline you had an exemption for patent pools that involves patent that are strictly compliments. All the patents for young pools are strictly necessary to enforce the standard. 
And the question was: should this be relaxed, and should we use patent pools that increase patents that are kind of complementary.
Here what we did was not something on our own, we just looked at the literature and relied on the article by additional learner, in the American review of 2002 on patent pools, where they showed that yes, whether patent pools are good or bad does depend on notion of complementarity, which is ton similar to the notion of complementarity we usually have, except in the special case, where the profit compliment. 
In base this kind of academic study we recommend it, we accept that. So, the exemption would not be extended at least until we know more about this kind of stuff. 
Finally, we just say a few words, let me toss this nice slide, and mention 2 kinds of things when innovation has been important [00:40:05]. Let me tell you a little bit about that pay for delay cases since it is in pharmaceutical industry. And a lot has been said about the pharmaceutical industry.
First this is a typical case, where innovation creates a bit of a dilemma, for the authorities. On the one end you don’t want to innovate too much, otherwise you might decrease initiative to create innovation; on the other hand generics perform an innovation of a kind 2. You want both of those agencies to work in the ultimate interest of consumers, so, if you think that agreement the two innovators are colluding, this might not be good either. 
Unfortunately, the European authority did not cover itself in its analysis for 2 reasons: 1st they came up with a notion of dominance that essentially insures that almost every drug in the world is a single market. And it is a problem, because it means that even drugs on which companies lose money are not so to be dominant, and therefore, you have special responsibilities. 
There is a misunderstanding in the role of innovations. You said: is that true that the innovation in pharmaceutical is especially risky? May be, they don’t come up with a lot of new molecules. Fine, but that is not the point, that is not why this is risky for the pharmaceutical. We all understand that for basic research you need overall innovation system. Those who develop that were those who get it through clinical trials, and through the approval process. 
That’s what is usually uncertain, and it is usually costly. The proportion of new compounds that are useful, make it through this process, is a minimum. And if you do not take into account this minimal success rate when you get expose profit margin, you are going to decrease the number of drugs for the market.
I am not really sympathetic to the point about the impact of marketing. It seems to be that implication is that it spends less on marketing then it spends on R&D. Where does it come from? I can tell you 2 stories that are going to reach to the different conclusion; you are used to this as an economist, right? The 1st one is going to be OK, I’ve got some money, if you forbid me from spending on marketing, one of the tools I am going to use, I the other tool a little bit more, I am going to spend more on R&D. The other story is- look- I only got to spend on R&D, if it can be successful commercially. It can only be successful commercially if you spend on marketing. So, if I cannot spend on marketing, I am not going to invest on R&D. 
You have very entertaining books, but you have to recourse a little bit from a health warning. Thanks.
Prof. Lianos: Thank you very much, very interesting points as well. In case if you would like to make any comments, using you presentation to raise some points that were also raised by the previous speakers, and we will have more general discussion. Later I take note of some points here. Anna. 
Anna Gerbrandy: Thank you very much for the invitation to be here, I am Anna Gerbrandy from the University of Utrecht which is in the Netherlands. And the Netherlands, of course, is a very small country with a very large history and competition policy. 10 years ago we were cartel paradise; in that sense I agree that the competition is actually a biography of the country’s history towards the competition. 
I am going to talk about the implications of the fact that the competition law is economics based. The first issue is that competition law and economic law is based on macroeconomics insides. But it has legal standards governing company’s behavior on the market, which in itself is an economic institution [00:45:00]. 
Of course, competition law has problems with high-tech and innovative market, especially in high technology markets there are some problems, they need to be addressed. They are the network effects, tipping issue, locking of consumer issue, the high cost. Those are the main concerns about the competition law that address the high technology and innovative markets. 
But in the competition law there is always a place for innovation on the other positive side. There are examples of the companies in the high tech market, merging, and then relying on innovation defense very much. And in cartel cases you have the same.
The first implication of this economic foundation of competition law is at the very beginning, why do we have competition on the 1st place? If you say that competition law is economics based, those are the questions that competition law is going to deal with. Currently in European competition law it’s pretty much about the consumer’s welfare. It means that other values are very difficult to take into account. If we are talking about the sustainability issues, solidarity issues, and public value issues, it’s very difficult to give them a place in competition. Relay that to innovation, and where you define innovation as economic innovation meaning as you said innovation in processes, or product innovation, that leads to value for the firm, to the market. Non-economic innovation or sustainability innovation in processes by companies might not be allowed in this framework of competition law. I am saying it carefully.
It leads to the criticism, that competition law as it is currently interpreted in Europe has too narrow focus. It is only focusing on the economic interest, not on the more general values, interest.
The second implication is at the end. The 1sh was foundation; the 2nd was right at the end. If a competition authority has taken a decision, it can go through a process of judicial review in the court system. And we have a problem, as judges, because usually judges are not economists. We have a knowledge problem.
Another problem is that we are talking about future facts, prospective analyses, and there is a lot of uncertainty involved. Classic judging results about facts in the past, and you can establish truth about those facts. But when we are dealing with the future, establishing the truth of facts, it is difficult. 

I guess that in highly innovative markets and high technology markets, this issue is even more difficult to predict in 5 years, then in normal markets.
And then we have a problem that economy is always disagreeing. We have a knowledge problem, and we have economists, telling us as experts, what they think is correct, but they disagree. Then what do you do as a court? 
I learned from Judge Davis that in South Africa and first instance there are economists on the panel, as a judge. We don’t have that in the Netherlands, but, of course, we can become economists. We could reduce the uncertainty to the minimum, the uncertainty surrounding the prospective analysis. 
We could as a court also apply only procedural tests, has everybody been heard equally, and not going to the substance of the case. But that is a cowardly option, in my opinion. It also gives a bigger margin of discussion then they already have. This is nice to the criticism for the merge control, where you see that the competition authorities are said not to apply economic analysis, and the courts allow that. 
Competition law itself the way it is currently interpreted, based on microeconomics and static efficiencies and static market hinders innovation, this is a big argument the Microsoft has been involved, for 15 years in that huge case [00:50:00]. And it ties a big chunk of the budget. 
The competition problem was solved with competition law, whereas the market itself might have solved it. 

We are having similar problem in that the legal rules cannot account for the innovation yet to come. For example, in the telecommunication law we see that the drafters of the law trying to make it as technology neutral as possible. But then something happens, and you have to fit that, into the legal framework. It is difficult to fit that into that framework. 
And Deutsche Telecom, for example, has recently asked for a regulatory holiday, so that they can spend more on innovation and R&D without having to comply with all the regulatory affairs that are there. 

One of examples is Uber taxi, if you want to apply this line of reasoning; in the Netherlands we have strict taxi laws that cannot allow innovation. So, now we have Uber and it has been declared illegal. The law is not technology neutral.
The result of this is that competition law seems to be very rule based, and it leads to a technical debate, it’s not about values anymore. It is technical, economic and complex debate. It is still criticized by economists for not being economical enough. I believe that we should take a step back. It is also a non-democratic decision making of powerful agencies, and may be, slightly lacks judicial review. There is a problem with legitimacy as well. 
Now I am going to do something revolutionary, but both IP law and competition law are not perfect, and may not be completely applied in this high-tech and innovative markets. I was thinking, can we then come to a mode of decision making that is extra informational. That means adding more information, and making it more simple, to simplify the application. The precautionary principle says: “Don’t do it if you do not understand the risk”, and the innovation principle, which says: whatever you do, take into account the facts on innovation. It might be that in this highly innovative and changing very fast markets, where economists cannot agree on a single theory of harm, where we don’t know exactly how to take into account the dynamics of the market, instead of trying to come up with more economic we take a step back and say: “OK, we are going to balance the precautionary principle against the innovation principle, and see, where that leads us.” That makes the judging simpler in the sense that it is a value judgment, and not a factual decision anymore. It makes it less complex, simpler, but not less difficult.
Prof. Lianos: Thank you very much, Anna, very interesting discussion, and it opens up a number of issues. Can I come back to you and also to Judge Davis on a question that relates to the difference between judicial review and appeal process. In the administrative court you do judicial review, while the competition tribune is an appeal process as competition appeal tribune in the UK. There is a different perception of these 2 different tools. There are a lot of fears about what is a judicial review. One of them is a narrow correction mechanism in a way of avoiding and correcting as it has been made before by the authorities, but at the same time there is manifest error of appreciation, then in this case you can intervene. 
But the question that I have is about the epistemic asymmetry that exists between the judges and the authority [00:55:00] formed by economists express is that when the issue comes to correcting the probably economic errors that the authority has made, in a sense that they will not be able to provide an answer, which is the assumption that reviews that the judges are knowledgeable about the law, and they will be interpreting the law according to the situation that they had. In this particular context I think we might have a problem with regards to judicial review. And it is interesting to see the way the judges in this context deal with economic expertize. There was a case of judicial review of the commission case of the competition appeal tribune, where was this health care market investigation reference, where basically one of the parties brought on an economist. And the court said: this is judicial review; we don’t really need economists at all to testify about that. That is a fact that had already been established by the authority.
If you can comment on that, how things could be different, in accordance with an appeal process. 
Anna Gerbrandy: I have to clarify, because the Netherlands is part of continental system, and though I use the word tradition review, it is not as strictly interpreted as in UK system. It took me forever to understand that when I use judicial review as a word, then in the English or the UK context it has a very specific meaning. In the Netherlands the competition court systems quite similar to your system, but it is also very different. We have a first instance court that is fully praising the facts. And in higher appeal where I am sitting, we are not really a judicial appeal court like in the UK, not like in Luxemburg either, a bit like yours, though we do not have extensive common law. It is a paper based thing, but we do establish the facts anew. The differences is that you are making real judicial review as it has been done in the UK, and the systems that I come from and Davis come from, there are differences. But I am not the expert on the UK system. All of these courts share the difficulty of dealing with economic evidence and expertize. By training you do gain some experience in economics as well. But I am not an economist. For a long time you can go along with the economists. So, the economic evidence is presented to you, I do understand it. There is economic evidence for the other party; I do understand that as well. The difficulty is what if they disagree on points that are purely economic in nature. They are not points of low, not points of interpretation of the law. Not points of the assessment of the facts, then you have the problem. And I think what happens in most courts and our court as well, we didn’t tend to agree with the competition authority. We could appoint our own economic expert, the problem in Netherlands is that we are a very small country, and there are about 5 economic experts, and they are always tied up in these cases anyway. We don’t really trust them anymore. I think we do what you are saying, and in the end we take a step back, and do some value evaluation, or we just give the right of way to the competition authority. It’s not perfect.
Pierre Regibeau: Nothing is perfect. If you take a short review in the classic sense I suspect European court of justice, you’ve got a record. And now you are going to decide whether there was some error of law fact. I don’t want to go into all issue of legal theory, but I’ve always been convinced of this. If judges think that something is wrong on review, they will find the way to change it. Any reasonable decision would come to this theme, because what is a reasonable decision maker? A reasonable decision maker is what the judge thinks of being a reasonable decision maker. [01:00:00] If the judge thinks, what were you smoking when you came to the decision, the judge will say that is unreasonable. I have never been persuaded this great divide, that we spent. The truth about the judicial review and appeal is that it is not as obvious as that. 
Next thing is that our system is an appeal system, which means that we only get a recall, we don’t have the advantage that you have. As an appeal judge with the last station on the train line I would like to say to the economists, can you help me with the funding, because now I can’t ask you that. And I am a prisoner of the questions. We write the examination in cross-examination system i.e. common law. So, sometimes one would want to do that, because in you are not quite sure, what a pity that the following questions went asked. Those become really tricky issues. 
But in the end of the day we’ve got to make the call on the evidence. The argument is: who the hell are you? You are a bunch of lawyers, you know no economics. I find it difficult, because I was an economist before I became a lawyer, so I kind of can decide myself, but you are not an expert, you are the judge, forget what you know about economics, just judge as a lawyer. It is true, most judges don’t know difference between demand curve and supply curve. I accept that. But the point is that there is always this big debate, there was a long antitrust conference about expert courts, this is general courts. That is if you are going to have a system of an appeal to an appeal court and any judges, do you want judges and you do antitrust work to economics to work it out, or do you want general court, which does everything? The argument about the general court is that one day we do antitrust, and the next day we might do medical negligence cases, and we have to investigate whether the heart surgeon did the right thing. And I ask why should we know about the medicine, yet we do that and nobody seems to know about that. 

In other words, let’s be careful about the judges. If I have got some expertize and computational it’s extremely helpful. But we can make the call on the basis of reading the evidence and seeing what is the most credible version in the light of the law. At the end of the day, this is a legal business, because you’ve got to interpret legislation. You’ve got to give that legislation some content. 
There are 2 remarks that I want to make. Firstly we should try as best we can to read the evidences intelligently and say: that’s the better view. And the second thing we should do is as we’ve got a tribunal, where we have an economist on it, if you should defer to the economic expertize of the lower court, saying, they are supposed to know more than we do, and we can see that we have almost been a review process, where we’ve taught to an appeal, that is why it is so impugnable. 
But in the pharma analysis, the one thing I’ve learned doing my job on the competition appeal court in hundreds of cases is that economics is such an imprecise science anyway. The idea that it’s a slot machine, where you put into the set of facts, and out comes one answer, and that is the only answer, that is nonsense. That is always going to be a judgment court, and judges with a long experience can get themselves through that, provided as I say, defer if there is an expertize, and try not to impose the economics, but try to work with argue before that. 
Prof. Lianos: I would like to ask… Let me also ask you the following. Maybe to share your experience with guests to the different methods that you have witness I say expert witness in various courts and tribunals and competition authorities any particular. [01:05:03] I would like to ask you if you have witness the whole tub method of the current evidence approach that is now basically the part of it. This is the judge reforms the English perceive and procedurals in a way where the experts… there is cross examination of experts rather than having this bunch of lawyer surrounds messing up with science and also obviously the comment on judge Davis… perspective as well if you can say one word also about. In the year of technology the issue of complexion is just about economics is also about technical type of evidence. I mean in Microsoft case that was extremely important and that led also to in terms we have seen that they clearly the remedy face with the technical committee in the US with monitoring trusty, was a technical expert, but I think this type of issues can also raise the liability face of the case. So, a question is about how economy and this technical experts work together after present the case in a high technology sector. So, a lot of questions to you to deal with. 

Pierre Regibeau: OK. So, first let me comment about the use of the economist. I do share your frustration, because it’s very easy as to economist to come there actually the impression. So, you know what they saying, they have just their point of view. I’ve got my own point of view and my point of view is right. That’s actually in most cases obfuscation. Economy is much more precise than many people want you to believe. If the question was asked and it’s precise in many cases you can know a very precise answer. Now I understand that’s hard to judges to know what … it seems that. I think it is a very simple principal. It is the economist job to get you to understand. If they are not able to get you to understand, it probably means that there is a problem. If you reach the stage, where economist say ought to go by the regression and if you take your husband test, your warranty yes but given the distribution of (inaudible 01:07:20) test, that is the wright test, they have nothing to say. The economic point is important and robust enough to be worth why taking into an account to make a decision you should be able to communicate those to judges. I know that does not happen often but it should. It does not (inaudible 01:07:44) to bed for the economist you facing there. So, in a sense you really have to be tougher and more demanding on the economist. On the other hand, this is almost unsolvable difficulty with both of these sentences right now. Imagine another world where rather starting from competition low, being a legal process and injecting the doses of economics in it, would started with the economists being in charge in competition law. And there for you 3 economists kind of judging and you would try to get them to understand the law. I think it’s a pretty good exercise to go through mentally because then OK you go and you see I going to reach a conclusion. Look, I’m going have to think for this deeply about this, but I think that the point of law that really matter here I should be able to communicate to the person. The kind more technical and esoteric discussions. That would be beyond such a person, usually, probably, have no direct relevance of the case that we have here. I think this is the mental exercise that you should go through, but of course it doesn’t suggest a solution. And the solution is that clearly I don’t think that commission lawyers mostly (inaudible 01:09:00) as you say, is part of the legal regulation of society, so it’s a legal process. But what he tells us is that this system kept 3 judge courts with 2 lawyers, 2 judges and 1 economist might make sense. And that’s why that leading to what you ask me about different cross examination. (Inaudible 01:09:23) you are a little frustrated; you would have somebody, usually your boss, who is going to be one of the experts of the other side. The people who are there talking understands in other words people who know the case best, frankly, there is the people who are usually talking heads for the practice. But then there is one you are supposed to do the cross examination. How clever they are? They don’t know enough about the economics to really catch somebody who is trying to kind of navigate on a (inaudible 01:10:01). [01:10:04] So, in that sense, I think that yes, is very nice to the system where the parties economists can cross examine each other, especially if you have the economist on a penal or advising the penal who can arbitrage the contest. That might be how to deal with economists and all the characteristics. 

Prof. Lianos: Thank you very much Sher. I would like now to pass the word to professor Avdasheva who presents the review of the economic evidence and contributory law theory and theoretical prospective on the attraction of the law and economic evidence. Thank you, professor Avdasheva.

Professor Avdasheva: Thank you Ioannis and thank a lot to all colleagues who contributed a lot to our discussion with very interesting presentations useful for Russia, but first I should mention, it’s not very easy to discuss economic evidence in antitrust cases for innovative industries in Russia. Why? First because IP issues are still exempted from Russian antitrust law. Of course, they are not exempted from competition legal rules in abroad sense. For instance, we have all the rules for compels relicensing and front licensing and so on, but from antitrust legal rules IP issues are exempted. It does not mean that innovative industries are completely exempted from antitrust enforcement in Russia because many issues in innovative industries are not connected strictly with IP but with other issues like exclusionary practice and vertical agreements, some vertical agreements and horizontal agreements and so on, but IP issues are exempted. My main point is that talking about economic evidence in antitrust cases for innovative industries; we first should answer the question what economic evidence is. Because taking economic evidence as just evidence or data on prices, on market share, on redistribution on market share, actually we have no evidence to decide a particular case. Why? Because economic evidence is data which are connected with the concept, with the general understanding what competition is. And here, actually, economics is not such a good thing to resolve competition cases or antitrust cases in innovative industries. Why? Because there is no just one microeconomic foundation of understanding competition in economics. Just recently, Jain Tirol won the Nobel Prize in economics. For what? For concept of platforms which is not a footnote, which is not a special issue in modern economics, which is revolution in modern economics, because it has absolutely different implications of impact on price on demand. Absolutely different from standard microeconomic models. How to decide for instance cases on excessive price for instance. What is excessive price, what is exclusionary behavior, what are gains from exclusionary behavior in platform markets where platform might connect hundreds of different markets and it’s very difficult to know where are money comes from for a particular platform in a particular case. Actually, it’s a main challenge. And another challenge for competition authority, I think, is that this theory of platforms, of positive network effects supports a lot very old and very influential approach of Chicago school. [01:15:13] That first in explaining every business practice you should look for efficiency reasons for any business practice, for any types of agreement. And even if you cannot find clear efficiency reasons, clear efficiency explanation for the practice, only in this case you could think about restriction of competition or something like that. And in the case of platforms, which are the main part of our innovative markets in the modern economy, actually, it’s a challenge, because it’s very easy to believe that if we have this specific type of a market, where dominants or large market share is possible without any anticompetitive actions, it’s very easy to believe that dominant companies never undertakes any anticompetitive actions. And that is point in which many modern economists actually believe. But my students in law are not very sure that economists are right in this point. For instance, my student in master program asks very simple but very reasonable questions for my mind. Discussing Microsoft case, not European, but US Microsoft case, OK, I have read letter of Professor Klein, who explains me that Microsoft never took anticompetitive actions just because there is strong network effect which alone explains the dominance of Microsoft in a market. Let’s start with this point. But then I ask if strong positive network effect explains all in the story, why such a company like Microsoft undertook very strong and imposed very strong and hard restrictions with the high risk of antitrust enforcement with, in US of course, with highest risk of large penalties. Why? I cannot believe that Microsoft did it just for mistake. And because of that it’s very difficult for me to believe that theory of platforms the economic theory of positive economic effects really explains all in these cases. Actually, I agree with my student. Unfortunately, as an economist I should agree that modern economics know a lot about possible specific effects of any business practices connected with IP, with innovative industries in internet and so on. But modern economics absolutely reframe to do some quantitative assessments, in quantitative terms or in probabilistic even in stochastic terms. What share of the outcome is explained by network effects absolutely independently in the actions and strategies of the companies and what share of the outcomes we see is explained by the actions of companies which could be anticompetitive. [01:20:02] And that’s it. This is a challenge for modern economics. What is decision? Of course, I cannot provide gentle decision, I’m economist, I’m not a lawyer, I cannot provide even recommendation for general decision, but the way I think is probably the best way. In every case is to try to explain the economics of the case, actually, to develop maybe simplified model of economics in the specific case, not being very sure about what kind of theory is right in this case. Theory of platform, theory of Tirol, or theory of Alfred Marshal, or Joann Robinson, who of the past economists would be right in this case, just to develop economic explanations of what is going on in the case we consider. And unfortunately than economists it’s difficult to me to say something more than you. 

Prof. Lianos: Thank you very much professor Avdasheva. Excellent points and, of course, you raises issue concerning multimarket platforms and this is something that we have seen now coming on the legal discussion as well but the recent cases on the carbon carets etc. the journal court where these theories of (inaudible 01:21:50) possible first time. Question one could have is also is this a feature of the market or is it actually business strategy as well. I think we better to progress on presentation so we have some time for questions and discussion after. So, I’d like to ask Alexey Sushkevich, chief economist of the federal monopoly service take the floor. Thank you. 

Alexey Sushkevich: Sorry. Thanks. I would ask to your kind permission to speak Russian.

Prof. Lianos: Don’t ask my permission, we are in Russia, so we should ask your permission to speak English. 

Alexey Sushkevich: It’s quite easy to make in Russian than in English, for me.
Спасибо большое за приглашение на этот очень интересный круглый стол. Он затрагивает проблемы, которые сегодня очень актуальны для федеральной антимонопольной службы. Вы уже знаете, что российское антимонопольное законодательство не применяется к отношениям в сфере интеллектуальной собственности. Если быть точнее, то запрет на злоупотребление доминирующим положением и запрет на антиконкурентные соглашения не применяется к отношениям в сфере интеллектуальной собственности. 

Эта ситуация, конечно, абсолютно ненормальна и нетипична, если посмотреть на законодательство в иных странах. Вот такое абсолютное устранение антимонопольного органа, антимонопольного вмешательства из сферы интеллектуальной собственности. И у нас сегодня есть, я имею в виду антимонопольный орган, есть очень хороший шанс изменить эту ситуацию. Сейчас Государственная Дума Федерального Собрания, правительство Российской Федерации готовы поправить закон в этой части. Антимонопольной службе нужно очень точно сформулировать, что мы хотим, в какой мере и в каком направлении мы хотим вмешиваться в отношения интеллектуальной собственности с целью защиты конкуренции, либо с иной целью. 

Вот ситуация, в которой находится сегодня антимонопольный орган. И я должен сказать, что именно экономический анализ способен помочь совершить нам правильный выбор в формировании вот этих статутных положений о пределах антимонопольного вмешательства в отношении интеллектуальной собственности. [01:25:05] По долгу службы я обязан давать экономическое обоснование тех или иных решений, в том числе и изменения в законодательстве, и на меня большое впечатление произвел доклад, наверняка, многим из вас хорошо известный – февральский доклад Harvard Kennedy School, профессор Шерер и Яшри Ватал. Это очень эмпирический анализ принудительного лицензирования и последствий принудительного лицензирования для инновационной активности в различных секторах экономики. В России, когда говорят о вмешательстве антимонопольного органа в сферу интеллектуальной собственности, то, прежде всего, имеют в виду принудительное лицензирование, которое осуществляется по предписанию антимонопольного органа. Мы вдохновляемся примерами, о которых, в частности, говорил уважаемый судья Дейвис из Южно-Африканской Республики. Это принудительное лицензирование в фармацевтике. Мы вдохновляемся примерами наших коллег из индийского антимонопольного органа, антимонопольной комиссии, который тоже достаточно смело выдает предписания о принудительном лицензировании и производстве дженериков на производственной базе в Индии, допустим. 

Но надо сказать, что прежде чем отразить в законодательстве полномочия антимонопольного органа, которые бы могли приводить к достижению таких же целей,  надо хорошо обдумать, прежде всего, то, что было сказано ораторами, выступающими на этом круглом столе. В частности, меня заинтересовало выступление судьи Дениса Дэвиса. В его рассказе о достаточно известном случае принудительного лицензирования препаратов против СПИДа, для того чтобы сделать их доступными широким массам южно-африканского населения, меня заинтересовало вот это замечание о целях вмешательства антимонопольного органа. Эти цели, действительно, выходят за рамки защиты конкуренции. И об этом же говорила наша коллега Анна Гербранди из Утрехта. Правда, в ее выступлении это звучало как укор концентрированности антимонопольного органа исключительно на экономической эффективности, на экономических, скажем так, целях. 

Я так услышал вас, наверное, я правильно услышал. Но я должен сказать, что такой позитивный эмпирический анализ целей, которые преследуются антимонопольными органами, примерно 100 юрисдикций, такой анализ был проведен одним из исследователей из Чикагского университета, показывает наличие 6 или 8 почти равнозначных целей применения антимонопольного законодательства. Вот мы четко должны осознавать, ради чего мы хотим вторгаться в отношении интеллектуальной собственности со своим антимонопольным регулированием. Сейчас мы, как раз, это формулируем. Мы понимаем, что это не только защита конкуренции. К сожалению, сформировавшийся, скажу по-английски, case law у нас здесь в России в отношении применения антимонопольного законодательства к отношению интеллектуальной собственности, ничтожен. Это два-три случая, которые совершенно не делают погоды. Совершенно, скажем так, дезориентирует, на мой взгляд, то, что происходит в сфере фармацевтики под влиянием антимонопольных органов. Насколько я знаю, как экономист, поведение инновационных компаний в иных отраслях и в иных секторах очень сильно отличается от поведения компаний фармацевтики, как ответная реакция на воздействие антимонопольного органа. И здесь я бы, как раз, опирался на те выводы, которые профессор Шерер в этом последнем препринте излагает. [01:30:02] Это итог множества исследований с 1959 года, разбор почти всех случаев принудительного рецензирования по предписаниям Федеральной торговой комиссии. 

Вывод основной такой, что в наукоемких отраслях и в отраслях инновационных принудительное лицензирование практически не снижает стимулов к инновации. Это очень перекликается с тем, о чем вначале сказал Янис Лианос, что лидерство важнее, чем патентная защита. И вот круглый стол, который сейчас мы уже завершаем, наверное, он укрепил меня, например, лично, еще больше во мнении, что антимонопольные вмешательства в сферу интеллектуальной собственности необходимо. Есть объективная проблема, вытекающая из самой интеллектуальной собственности. Очень плохое определение границ этого права в различных его видах. Не то что очень плохое, но очень неясное определение границ. Скажем так, вот эта неясность границ должна во многом компенсироваться процедурной стороной антимонопольного вмешательства в сферу интеллектуальной собственности. Наверное, так. В целом, то, что я хотел сказать по результатам круглого стола. Если у вас есть вопросы какие-то, то с радостью отвечу, спасибо!

Prof. Lianos: Thank you very much Mr. Sushkevich for your presentation I would be interested to know more about interaction I mean compulsory licensing as the intellectual property law tool. And then the fact you don’t have compulsory licensing as a competition tool in Russia. There were a lot of discussions also in the intellectual property law community about compulsory licensing which exists as a tool but not that much used. There was a recent study published by Max Blank Institute in Munich about compulsory licensing but taking intellectual property, low prospective. And the question is also there to see if that possibility exists under intellectual property law in Russia, and then what type of analysis is generally done in case to grant the compulsory licensing kind of injunction. Is it really something that I mean the sense at the end of the story we have to compare… I mean you have it already, why dove it to competition law unless there is something better than competition law can bring in. Maybe Alexey …

Alexey Ivanov: …for the last 10 years we didn’t have any single compulsory license granted by the Russian intellectual property office although it has such a right. So, doesn’t exist as an instrument basically. 
Prof. Lianos: Can you explain a little bit why you think it has not happened yet?

Alexey Ivanov: I think there are 2 major reasons. One is IPO as an office itself, which is pretty much passive institution which takes its role mostly like a technical assistance to file patent applications and it already could be an answer in the Napoleonic style. We didn’t have gun and power … but second answer the way how the norms are structured. It is included in the civil code in the section on IP and it is very streaked in the reasoning for granting and compulsory license. You have to prove that invention is not used properly. So, basically that the only reason, you cannot do it for social reasons, for social development, reasons to treat certain public problems and so on. 

Prof. Lianos: And I guess there is no economic analysis done, because we have no IP court as a specialized court. We don’t have deals with any case on compulsory licensing as far as I have studied. 

Alexey Ivanov: No single license.

Prof. Lianos: And you don’t think there will be an improvement in that?

Alexey Ivanov: We expect improvements when agency, responsible for competition, would be in charge for this process, than you would have reason why this institution would be used. [01:35:02]
Prof. Lianos: And this case will go to the IP court?

Alexey Ivanov: This is debatable right now, we can say… I mean IP court, we discussed with them, will be ready to cover this, to deal with those cases as well and I think antitrust authority is not against, so because it is specialized institution. IP court was established also 2 years ago, they are just in a process of establishing their opinion, their vision for different aspects of IP and conditional law interaction. 

Prof. Lianos: Thank you very much, would you like to make a comment on that? 

(?)Only very modest remark that Russian civil code provides that compulsory licensing must be produced on the motion of entire monopoly organ authority, so we have the right to issue a junction on a compulsive licensing but we never executed such a…

Prof. Lianos: All right, I see. Thank you very much. Last but not least, professor Vladimir Sivitskiy who will take the legal theoretical prospective on the interaction law and economics in this particular area. Professor Sivitskiy. 

Professor Sivitskiy: Sorry I will be speaking in Russian. 
Сначала я, на самом деле, хотел бы продолжить предыдущую дискуссию о возможностях внедрения новых инструментов в сферу интеллектуальных собственностей и антимонопольной деятельности. Буквально меньше месяца назад состоялось очень интересное решение Конституционного Суда Российской Федерации. В этом решении Конституционный суд выразил такую позицию правовую, что пробел в правовом регулировании может приобретать конституционное значение. И, соответственно, Конституционный суд этот пробел в правовом регулировании, если он приобретает конституционное значение, имеет право восполнять. 

Речь в этом деле шла о том, что в РФ не могли быть оспорены акты из органов исполнительной власти, которые, на самом деле, нормативные, но по форме нормативными не являются. Но дело не в этом, а вот в том, что впервые за больше чем 20 лет существования Конституционного Суда возникла вот эта выпуклая идея о возможности оценки пробела, как неконституционного. То есть, на самом деле, с точки зрения антитраста и сферы интеллектуальной собственности, просто пока в практике, видимо, не возникло такой острой ситуации, как в свое время возникло в ЮАР, когда там речь шла, по сути дела, о жизни множества людей. Когда потребовалось и стало возможным применять инструменты конституционного правосудия для того, чтобы устранить соответствующий пробел. С учетом того, что принципы антимонопольные, они вытекают непосредственно из конституции. Я, в общем, честно говоря, для себя вполне не исключаю, что если вдруг, не дай бог, возникнет такая острая социальная и государственная потребность решения этой проблемы быстро и эффективно, то, как раз, инструментарий конституционного правосудия может быть вполне приемлемым способом решения этого вопроса. 

И до перехода к теоретическим проблемам, расскажу про еще одно достаточно свежее решение Конституционного суда, оно было, правда, в форме определения – не постановления, но все равно имеет юридическое значение. Оно очень интересно, как раз, с точки зрения соотношения экономики и права. Было принято оно 29 января 2015 года, то есть, совсем недавно. В чем суть проблемы? Что некий гражданин обратился в Конституционный суд и просил признать неконституционным закон о защите конкуренции в той части, в которой перечень запрещенных действий, на которые может реагировать антимонопольный орган, не является закрытым. [01:40:15] То есть, проблема в чем? Что субъекты рынка могут моделировать, создавать новые способы антиконкурентной деятельности. А российский закон о защите конкуренции, он, на самом деле, позволяет антимонопольной службе не только на закрытый перечень таких вот антиконкурентных действий реагировать, но и на те новые антиконкурентные действия, которые, как бы, step by step придумывают хитрые субъекты рыночных отношений. 

И вот Конституционный Суд в данном своем решение подтвердил, что в законе о защите конкуренции называются наиболее распространенные виды злоупотреблений. При этом из этой нормы следует, что приведен лишь примерный общий перечень запрещенных действий. И это позволяет государственному органу – Антимонопольной службе конкретно – квалифицировать и другие действия хозяйствующих субъектов, как злоупотребление доминирующим положением на рынке. Но, правда, Конституционный Суд сделал оговорку, что такая оценка не должна осуществляться произвольно, а, в любом случае, с учетом системного анализа правовых предписаний, содержащих элементы антимонопольного регулирования (и Конституционный Суд специально оговорил) применительно к конкретным отраслям промышленности. Вот такое вот любопытное решение о возможности восполнения тоже, по сути дела, неких пробелов правового регулирования.

Теперь уже более кратко, чем планировал – к основной теме, о которой хотел поговорить. А это, на самом деле, тема прогностической функции права или правового форсайта. В чем суть проблемы? Что в экономике постоянно возникают какие-то новые экономические явления или сущности. Это могут быть абсолютно разные явления. Это могут быть какие-то новые, инновационные продукты. Это могут быть какие-то новые финансовые инструменты, какие-то инструменты конкурентной борьбы или какие-то даже инструменты монополистической деятельности, например. То есть, все даже виды, типы, сущности, которые возникают в экономике, их не перечислишь. Некоторые из этих сущностей, они с точки зрения права, по большому счету, безразличны. Экономика, в принципе, такова, что она, как базис сильнее, чем право, чем надстройка. Она призвана быть двигателем, на самом деле, процесса. С этим не поспоришь. Но некоторые вот эти вот новые экономические явления, они создают реальные опасности для общественных отношений. В ряде случаев для жизни, для здоровья, для безопасности и других защищаемых ценностей. 

И поэтому, на самом деле, в чем состоит задача уже права, в первую очередь? Задача состоит в том, чтобы предвидеть, предчувствовать. Можно даже так сказать, предчувствовать возникновение этих новых экономических явлений, и осуществить правовое регулирование этих явлений до того, как эти явления возникли. То есть, это в какой-то степени некое правовое регулирование гипотетического. То есть, того, чего сейчас еще нет, но исходя из форсайта, из представлений о будущем, будет. И при этом, соответственно, может порождать определенные опасности. 

Естественно, такой подход дискуссионен, в каком аспекте? [01:45:00] Многие могут, в общем, достаточно обоснованно сказать: «А если мы что-то урегулируем, то не будет ли это фактором, препятствующим развитию?» То есть, мы что-то пропишем, и в результате что-то новое, несмотря на какие-то вот эти вот деструктивные правовые лакуны, является хорошим, позитивным, возьмет и не возникнет. 

Я на этот вопрос попытался бы ответить следующим образом. Да, конечно, здесь нужен определенный баланс. То есть, нужно при принятии решения о таком опережающем прогностическом регулировании оценивать следующие факторы. Во-первых, степень реалистичности возникновения этих регулируемых экономических сущностей. Во-вторых, степень усилий по осуществлению такого регулирования. В-третьих, уровень неблагоприятных последствий в случае, если регулирование не будет осуществлено. В-четвертых, как раз, тот самый дестимулирующий фактор преждевременного правового регулирования отношений. То есть, это всегда должен быть некий баланс действий и баланс ценностей. Баланс возникающего и защищаемого. То есть, конкретно и экономических отношений, защищаемых и жизни, здоровье, и т.д. И что еще нужно здесь иметь в виду? Что жизнь показала такое интересное свойство, что если вдруг не было вот этого опережающего прогностического регулирования и в результате экономическая сущность проявила себя негативно, законодатель, вмешиваясь в это регулирование, он уже не соблюдает принцип соразмерности. Он действует грубо, жестко и популистски. То есть, в результате становится хуже, чем могло бы быть, если бы законодатель сначала продумал и аккуратно, точечно, плавно, выбирая конкретные болевые точки, осуществил бы это регулирование. А потом включается уже политическое сознание законодателя, необходимость оправдаться перед избирателями за то, что допустили такую ситуацию, и поэтому регулирование уже становится крайним. То есть, фактически, убивает ту экономическую сущность, которая, несмотря на опасности, в целом, может быть полезной и прогрессивной. Это – один момент.

А второй момент, что игроки рынка знают такую специфику деятельности законодателя. И даже пока законодатель ничего не решил, они все равно боятся начинать внедрение практической вот этой новой экономической сущности. Потому что знают, что если в ней вдруг проявится какой-то негатив, а они прогнозируют, что он может проявиться, потом, соответственно, законодатель жестко перекроет кислород соответствующему направлению экономической деятельности. И все их усилия по созданию вот этого чего-то нового на рынке пойдут прахом. 

Еще раз повторю, что речь идет о самых разнообразных экономических явлениях, в том числе, о технологиях, в том числе, о каких-то даже новых предметах, возникающих на рынке. Например, господин Денис Дэвис вспоминал, как он студентом рассказывал, что такое медиа плеер, например, то есть новое какое-то явление. Это тоже всегда некий новый предмет того, чего раньше не было. Как ни странно, это всегда риск. Иногда он абсолютно условный риск, которого, на самом деле, нет. Иногда конкретный, но, кстати сказать, я хотел бы обратить внимание, что Российское законодательство в этом смысле, оно достаточно мудрое. [01:50:05] Вот в 2011 году в российский закон о техническом регулировании была включена любопытная норма. Это норма о впервые выпускаемой в обращение продукции, то есть, той продукции, которая ранее не находилась в обращении на территории Российской Федерации, что-то новое. Она может быть создана и на территории РФ, может быть откуда-то привезена, но нет параметров, нет технических регламентов, нет стандартов для ее сертификации, этой продукции. И закон прописал, что делается в таком случае. Тогда сам выпускающий вот это новое, то, чего раньше не было на территории страны, он должен осуществить декларирование ее соответствия с точки зрения условий безопасности на основании собственных доказательств. То есть, вот эта норма прописана – это, как раз, определенная часть форсайта. Такая общая комплексная норма, применительно к одной только разновидности экономических сущностей новой продукции. Тем не менее, показывает, как инструмент может работать. То есть, что делается в том случае, если появляется нечто принципиально новое. Вот в данном случае доказательное декларирование соответствия тем общим требованиям технического регулирования и целям технического регулирования, которые есть.

В заключении хочу, на что обратить внимание? Что вот этот подход правового форсайта, он, конечно, предполагает абсолютно другие требования к организации к органам государственной власти, в первую очередь, к федеральным органам исполнительной власти, чем сейчас есть. То есть, не должно быть как такового ручного управления. Каждый федеральный орган исполнительной власти должен быть аналитическим центром, который предвидит, провидит, можно даже сказать, то, что в сфере его ответственности случится, какая новая экономическая сущность возникнет, и оперативно, до возникновения этой экономической сущности, предлагает такое правовое регулирование, которое предотвратит возникновение опасных правовых лакун. Спасибо за внимание!

Prof. Lianos: Thank you professor Sivitskiy for this very insightful remarks and your approach on legal foresights according to concept. And you reminded me the title of an article that I haven’t read yet because it was published just 2 days ago by 2 of my colleagues on artificial intelligence and collusion as a problem for competition law and basically looking to the issue of having algorithms that might somehow lead to pricing. And how actually you can deal with this type of issues of new technology coming in. As well it’s a quite interesting reading so it is definitely in my list for this weekend. Final comment for our heads of the laboratory professor Aleksei Ivanov and we will like also to overflow to questions and remarks on the floor as well. So, Alexey.
Alexey Ivanov: I will try to be very brief and more trying to trigger a discussion and frame couple of questions rather than making a presentation and my question would be related to the issue developing countries specifics of antitrust and IP and innovation sectors attitude. When we talk about economic evidence, economic analysis of innovation sectors, we always concerned about development of certain big businesses or innovative businesses which are mostly routed in those developed countries. But when developed countries antitrust authorities analyze markets they quite rarely consider interests of consumers living outside of those countries. [01:55:00] So, basically exposing those consumers living in developing world to those negative externalities of development, of businesses of big corporations headquartered in those countries. And that is a quite interesting question because when developing countries trying to analyze the antitrust cases and bring conclusions about consumers welfare interest of competition and market development and so on, and they put in the sequential interest of their consumers as a kind of priority but they heavily criticized. And we had this in Russia when we had hot and difficult debate about antitrust intervention in the IP markets, IP based markets. We always criticize that you do not consider interest of innovation, of innovation sectors. When you impose too much of regulatory pressure on pharma companies on big pharma, you make obstacles for innovation, but we say, that our consumers are better off. And innovation is happening somewhere else. In this case we criticize for being myopic, kind of ignoring important element off global development of world economy and stuff, saying OK everyone is better of when new IPhone is coming to the market and your consumers would enjoy it as well. But when discussion is framed in FTC or other fora which pretty much, I wouldn’t say kind of linked to global corporations which involved in this development, but they have certain connections through legal regime. This legal regime, let’s say of USA or EU, this legal regime allows regulators to ignore negative externalities happening from business of big companies in the developing world. It could be considered for any cases like cartels, you named them. Basically, it’s very difficult to find any case considered by FTC or European commission, where interests of public health development, I mean such issues like public health development in South Africa or Russia would be considered as important. Although when we say about economics as a kind of universal set of knowledge, helping us to develop law and come with proper results in judicial process at a courts we always trying although professor Avdasheva was criticizing this approach but still there is mainstream attitude towards economics, that economics helps to reach a conclusion. To certain extend economics knows better. It was such a saying that white man knows better for colonialism period but there is such kind of attitude in legal world that economists knows better. So economist can say you what is the right effect and economists found such a beautiful consumer’s welfare, which works pretty well in advocating for antitrust and different approaches and so on. To certain extended, it is a magic tool for proving different concepts. It’s a pro-consumer welfare, but the question is, what consumers. I mean who are those consumers who interests you advocating for, in the global context, I’m speaking from the stand of developing world, to certain extend, trying to say, look from this point law should step in, and say there are values. [02:00:06] And those values, which we are defending through illegal institutions, legal instruments, they do not allow you just to narrow down policy to certain notions of efficiency and consumer welfare which you came up with ignoring crucial main interests of society and that is what professor Savitski was saying referring to our constitution and embedded way using the constitution text. Because those values encourage, they should encourage authorities to step in in the debate between innovation and interest of consumers in public development. My remark is to trigger the question; maybe you can have your answers to this. 

Prof. Lianos: Thank you very much Alexey, very interesting question in a way it raises issue about difficult traders between present consumers and future consumers and then the angle that you added about our consumers in a sense of jurisdiction that is judging the issue future or actual and their consumers like the rest of the human population. That reminds me our common friend with Professor Davis, Professor’s Eleanor Fox article a few years ago about the importance of cosmopolitan competition law because of important values in a sense taking into account as well the effects on consumers of developing countries or basically the citizens of the world. I think this is where you were aiming to, but I have here Pierre who’d like to make a comment and then I’ll open the floor for questions and comments. 

Alexey Ivanov: In terms of timing, we are pretty much flexible. We have at least 40 minutes for this room so feel free.

Pierre Regibeau: First I think it’s a very good question because it argue back to the concerns that were expressed by professor Gerbrandy first and by professor Avdasheva when you deal with competition law. Now, taking to the question about our consumers, as an economist I’ll be very pessimist in all this. Never expect that other countries regulated to care about you. The best example of that in the field of competition law is probably carter law in the US where of course you get killed that cartelized in the US, but you positively encouraged to cartelize for your foreign activities. So, given those strictures you’ll never going to get world government to care about everybody else so you know what can we do. I think that my concern about talking about other dimension are does not enough legitimate they are concerning mixing them with competition law. There are few cases that might seem working well, for example the case in Africa. They say OK we going to take this to excessive pricing case, excessive pricing is kind of foggy concept anyway and therefore it’s easy to include some kind of local cultural content into that. But think about another case that you would have, about tobacco. We do just say we don’t care because high prices for tobacco is just great because tobacco is something bad, maybe I will sue you for insufficient pricing. That does not sound quite right. There are different tools to deal with different objectives. In the case of cigarettes you would not want to use competition law or say “you want a marge, fine, let’s raise the price, great for consumers. You will not do this, you going to tax cigarettes. The same thing about sustainability. Fine it’s great to have sustainability, but there is a bunch of tools that gives incentive to install pollution devices or something like that. So other issues that are harder to deal with for example generation issues, because (inaudible 02:04:50) but in that case you should just have who ask about that. [02:04:58] Let me take an example from this point of view. In major policy very often people say “our sector is special and our price is special”. And you agree that the price is special because of the basis of freedom and therefore in some countries they want to make sure that you preserve the variety of opinion. I completely agree with that and even if I didn’t, that’s an opinion that a society can have. But why should it end up on the competition law judge when looking at the given merger not just looking at the usual aspects of the mergence. What about the variety of opinion? Isn’t it better to have another law with another enforcement mechanism? We’ll say yes, if it’s been clear by competition law I can block it on other reason. And I like this system much better because as soon as you start mixing up any kind of noneconomic objectives you can think of, and you can think zillions of them in the process of the competition law itself, you make something which is already not very clear the process as we were discussing this morning, much that clear therefore much more likely to be arbitrary at the end. 

Prof. Lianos: Thank you, Pierre. Very interesting and for those points, I have also my points of view here, but it’s interesting this idea that you mentioned economic and noneconomic I will say the boundaries are not always clear. The environment is something that we did not really from the economic prospective. Well, now we do and there were a particular report that looked the environment from economic prospective. Digital identity is also another issue that I think we’ll come back in a sense of commodity and therefore could be analyzed through economics so I think potentially many things could be analyzed from an economic prospective and a distinction is not always very clear. The other issue is also if the legislator has made a decision to include something in an existing law that is already the decision of legislator that has to be honored by the courts. And the competition authorities can, of course, discuss about is it a good strategy. Maybe is better for legislator to have different goals but the thing is, in terms of financial conduct authorities in the UK, the Bank of England, I mean the even institutions that where designed for a specific purpose they are given a series of goals and competition is one of them, concerning the FCA for instance. And then they are given a priority, in terms, this is your primary goal; this is your secondary goal. And I think that might be possibility out of the problem that you raised in terms of when it’s unclear and which goal is take over, I think, we can ask legislator in this case to identify priorities. But I think these are different possibilities to address this question. Anna, you have some points, I will actually pass all the speakers to make comments on this issue. 

Anna Gerbrandy: It is both of response to Mr. Ivanov’s comment and Pierre’s comment. One reason why competition authorities should actually do something with extra non economical values is that it ends up on their plate anyway. When companies cooperate in a way they raises the price, so the price for consumers goes up, that on the other hand something else is defended and let me give you a very clear example from practice, is that multinational companies involved in making chocolate, they get their cacao from plantations, for example in Haiti, clearly in underdeveloped country, and what they want to do is that they want to invest in the plantations to have the plantations become more sustainable over the longer term, which is clearly in the interest of the Haitian people. What they don’t want to do is invest, have big sums of money in big plantation and then have their competitor come in and take over that plantation. So, what they want on the level between the companies is pretty much a cartel, a division of markets in vertical sense. So, I give you your plantation and I keep mine for the next 15 years and only then we will shoot on the each other’s birds - that is a Dutch expression. Competition law says then, considering this from the Dutch prospective or European prospective, would be ok this raises the price in Europe for chocolate and then for recent from competitive. I’m simplifying, of course. [02:10:00] On the other there are a Haitian people and environment there that we cannot taking into account because it’s there and it’s not here, that’s not our market that’s one reason. And the other reason, if it were here, it’s not consumer welfare concerned. I agree with Aleksei that this should be taken into account; we should have a cosmopolitan competition. And I think, competition authorities should do that, because they are the best place to do that, because tomorrow is going to be a different case and day after tomorrow again it is going to be slightly different value and you cannot legislate for each of these values separately, you cannot tax or have a different system, whatever for each and every public value involved. And you see in the Dutch society we are very much, I don’t know if you heard the term polder model, we like to discuss everything among to each other and then come up with an agreement. Everybody is involved and then it goes to competition authority. And a competition authority has to do something, it cannot ignore it, because then society will follow red the competition law does not give the tools. I think you should give the tools to competition authorities and I have idea how to do that, but let’s not discuss them here. Because they are actually best placed authorities to take these noneconomic interests into account and normatively they should. That would be my answer. I turn it to my neighbor.

Dennis Davis: Let’s know some basic principles here. Law is not neutral. When you have property law, that law is constructed by the state. Change the nature of the law and distribution changes. There is no such thing as the neutral law. That’s number one. So the question is that when cooperation of companies were operating in terms of property law that’s a particular form of property law which in a sense is going to have significant implications on recapture. And what we are really worried about? Is recapture. So when you say what about the developing countries, we’ll generally speaking we parts of the bricks together. But if you look on that, the question is that we are always on the receiving of the recapture, because we are on the receiving end of the particular global form of property law which is screwed against us. Secondly, competition law can do everything. It’s a temptation and I agree with you, Pierre. I’ve been 15-16 years of my life in a context of a law which does have forms of industrial policy and the central policy. And Anna is right in a way what that means if got some kind things called economics and other. The relation of economics and other is curious thing because whether we are talking of the 1950-60ies we would talk a slightly different kind of economics to the one we talking now. Compare antitrust law. When economist coming tell me that this is economics and I should don’t worry about it and this is why I’m trying the economics as well, a good hard does of Chicago economics when I was an economist. That’s true. But the question is that’s a very contested for the economics. Or you going seriously tell me that the Jakarta school and new Chicago school of the economics gives the same economic (inaudible 02:14:10), the answer is no it does not. Well in some way it does, in some way it does not. And the question you have to ask so far is what kind of hidden assumptions are we talking about. I’m always concerned... Let me talk about concepts of efficiency. We almost assumed unlike concept of property that those particular concepts are uncontested, but they non-uncontested they are very contested. And therefore we going to ask ourselves are we in a sense hiding behind an ideological position, when we talk in neutral terms. And that becomes critical. And that perhaps brings me to the point of professor Sivitski, because I find your point about constitution absolutely fascinating. You are quite right. [02:15:00] I suspect that if we were going to deal with a merger on tobacco that is an absurd example, because I don’t know what kind of consume I am supposed to test. But when it comes to the question of drugs, or other forms of protected intellectual property, which would provide a dignified life as in Swing-Out constitution, in our constitution, South African constitution, which has social-economic rights in it, right to healthcare, right to water, to housing, and we are supposed to interpret all our law through the prism of the constitution, the question would be how would we do that in this context, how would we give content to competition law through that. And that’s why I think much of what you say is great. I would have to use that as my normative framing, even in evaluation of what kind of economics is closer to my normative framing, which is why I am deeply sympathetic to the question that you ask me. I am not saying that that means that competition law can do everything. I accept that, but I do read some latitude, and it is true, because I am always amused by the Americans will always tell me how terrible cartels are. And in a famous US Supreme Court case which finally stopped any idea of extraterritorial jurisdiction in relation to competition law. 

It is problematic in a sense that can we really argue in XXI century, that consumers and consumer offer has to be evaluated in terms of national boundaries, within a context of a global economy. That’s our challenge, if we fast forward over the next years, the question which arises is how we are going to accommodate a broader global vision, which consumer welfare is not necessary. I accept that in American vision economic dominates, but I am not sure how much longer that is going to be. Recent 25 years we may say that historical curiosity gives us back to a start, much of what we are talking about starts from an ideological presupposition. And we need to drill down and understand what that is, in order to make decisions.

Prof. Lianos: Thank you, Dennis, very interesting points. And I will say that in defense of America there are at least the explicit about the expo cartels. The Europe is much more implied in a way, so from that prospective I think they look better. 

There are issues with regards to Cosmopolitan consumer welfare, what that will look like. And I was thinking that we have this in economics and basically we are relying very much on reveal preferences. And we have this recent evolution of economics, and we are not anymore interested on revealed “hot preferences”, but we also have some “cold preferences”, in the sense how one person will have to think for that future, and then taking a good decision, even if immediate basic decision is not a good one. 

In this case we have some theories that focus this idea on objective list of things that every human being should have a preference for, and I was thinking that we might probably agree across this objective list of preferences, and every human being will accept that anyone should have access to in Europe and in the USA. From that prospective we are not going to contradict preferences of European or American electorate, and for that what is coming after, this hardcore objective list that we previously have, etc. and in this case the AIDS drugs are drugs that might come through. [02:19:58] Then for the rest we might have much more local consumer welfare approach, because there is always a question of ability. We can dream of global regulator of competition law, but to who this will be accountable to, how democracy will have it in this context, we rely on experts to deal with all these issues globally. I think, maybe this is compromising in having cosmopolitan aspect, for the essentials, and we can have a local focus on our regulation. 

Let me open a floor to the questions from the audience, or comments. Please say who you are also. Yes sir.

Valentin Chernov: Thank you very much for all of your contributions. It was very nice. Let me introduce myself. My name is Valentin Chernov, I'm heading the OECD unit at the Ministry of Economic Development, so we're actually responsible for keeping it all together. For keeping things working. Even keeping in mind that we have a preliminary interruptions of accession process. But this is not the point. Recently we've carried on an analysis on OECD recommendations and standards on IP rights, and tried to get an idea of how do we actually cope with that. And we saw that Russia has implemented all of the standards, and that's why OECD can consider us a developed country. In such a term. But my implication from that research would be actually that my colleague has raised the point of "what to do next?", and I would suggest that, summing up all of the recommendations that OECD has made on IP rights and innovations and technologies, we should do two things in order to go forward. The first thing is to do all necessary to insure protection of IP rights. Russia has already covered this point. Another point would be to do all necessary to prevent technology suppression from misuse of IP rights. This is the most important thing. All other things are secondary for us. This is what I would like to suggest to concentrate on, and this might be a direction for further considerations. Thanks. 
Prof. Lianos: Thank you for your comments about participation to the OECD. Pierre would like to make a comment on that... I saw you holding your mic...
Alexey Ivanov: I want to comment on our identification of ourself as a country. On one side, we're basically one of the founders of BRICS, which is a club of developing world countries, and we face a lot of problems of developing world. On the other hand, we're actually knocking on the door of the club of developed world countries. And with such a schizophrenia in our political collective head, it's very difficult to come up with a consistent policy towards these important issues. That's just a glimpse for understanding of what's going on in here. 
Prof. Lianos: Thank you very much for this. Any comments or other questions from the floor? 
Claudio Lombardi: I've been mainly focusing on European law before coming here. And I'd like to make a first question related to the very central topic of this round table, and that is the question of economic evidence submitted to the judge. I mean, don't you think that sometimes we do confuse the idea of evidence with the idea of truth? Don't you think that when we ask an economic expert witness to deliver his opinion, it should be taken into consideration, just as the the information submitted by the parties. And so it becomes a part of what some procedural lawyers have called the competing narratives. There are two competing narratives that the judge has to be able to translate into legal terns. So, all the process shouldn't be subject to such harsh critics, like "the judge cannot understand the economics". The judge cannot understand a wide range of topics, for instance, when we have a litigations in very scientifically complicated sectors, as it was, for instance, in medical mark practice. We don't question the knowledge of the judge in that particular scientific sector. So don't you think that we should rearrange the whole discussion on more procedural terms, taking the economic expert witness as an evidence, and not as... [the truth] ... Sometimes it can even be general truth, but the judge has to translate it into procedural truth. This is a bit different. I don't want to take too long. I have a lot of questions and remarks about public enforcement and use in innovation sectors, but I'll save them for the coffee break. 
Prof. Lianos: OK, thank you very much for this interesting question. Let me pass it to Anna Gerbrandy. 
Anna Gerbrandy: First of all, I think, the judges are pretty much aware of the distinction between truth and economics. I'm going to be slightly technical now, but if a case is brought to a court, for example, to the European court, or most of the continental courts in the European Union, the competition case that has been first dealt with with an administrative agency and then goes to a court for appeal, than that court deals with facts, with interpretation of law and the gray bit in between, the assessment of facts and the qualification of facts, whatever you will choose. "Mixed questions of law and fact" is the term in the UK system. But the problem of the economic evidence is that some of it falls squarely into the idea of facts. For example, marketeers. But on the other hand, how yo come to marketeers - by using established and robust economic theory like the snip test, establishing what the relevant market is and so on, ending up with marketeers, the theory itself is difficult to qualify as fact as well. So there you have already a problem. But I think, most of the economic evidence falls within this square bracket of facts, and from facts we can establish the truth, at least in theory. Very often it's impossible, especially when the facts are future facts. What is going to be the marketeer after this merger is a future fact, which in real life or in philosophical terms you can never assess truly. [02:30:00] But of course, we can, because it's a simple adding of the two marketeers, and then you have the sum. So, if it's all in the issue of facts, then, in theory, you can establish the truth. If it falls in the issue of assessment, assessing the facts in light of economic law, which much of economic models and theories are about, then it becomes much more difficult. You do not establish the truth of an assessment. What is inherent in judgement is that assessment is established by the judgement itself. And of course if economic theory falls in that aspect of the judgement, then it becomes juch more difficult to talk about proof and truth, I agree. And that's where the difficulty lies, I think, in economic theory. 
Dennis Davis: It's never about truth, it's the balance of probabilities, really. What's more probable than not, and, in a way, what that means is trying to puzzle out between two competing narratives in relation to economics. I agree with you. I think, the role of the economist in assisting the judge is in a sense is to put forward that theory in the best possible way. I assume, it's on behalf of the client. What is problematic is when they become advocates for the case, and therefore move away from the economic evidence. So, in other words, instead of conceding "I've got a problem here and there, there's no one certain answer. Mine is more probable, but there are things within my version, that I must concede, judge, are problematic."... They rarely do that. I've had economists from all over the world testify before me and very rarely will they ever say anything about "Well, the other side has got a point here, but you can act to chose, and this is the menu". What they're always saying is that the other side is talking complete rubbish. And so you've got a binary opposition between two narratives, which makes the job much more difficult. And I think, one of the things that we have to ask ourselves, unfortunately we haven't had the time to do it today, but it's something that I would add on to an agenda if we were going to continue this conversation, is "What is the role of the expert economist within the context of the judication?" My view is that the economist owes fidelity, meaning that they should tell us the things in the most possibly simple way, I agree with that, not through algorithms, etc. In the simplest possible way, what is the version they're putting forward, and to defer from being an advocate. That's the lawyer's job. I know as a judge that lawyers will tell me anything for which they're paid to tell me. But the economist should tell me... If they argue that the economic version is the best, I'm fine. But then be honest and upfront about it, tell me it in simple terms, but tell me it in terms that actually acknowledge of the contestation where are the boundaries, and why I should prefer this side of the boundary to the others. But what really happens, what they do is, to use an old English expression, they overegg the pudding. So they kind of exaggerate the case, and in a sense make my life much more difficult. An then they complain that as a judge I didn't understand. The one thing I've always learned about the case is a side that you find for, their economist says "Oh, the judge understood economics excellently!", while the side that lost tells that the judge was illiterate economically. And so, what I'm trying to grapple is the role of the experts. Too short a time to get into that, but I do think that it's something that we should talk about more. It's not an easy topic to have discussed comprehensively, but it's the one that I think will be extremely helpful, if we're going to ask "What's the role of economic evidence withing the context of a judication?" 
Pierre Regibeau: I think that's actually a crucial point, and, solving this problem, we could go a long way towards dispelling the idea that economists can say absolutely everything. As I keep mentioning, in most cases there is no answer that this is right and this is wrong. That's not the impression you get by listening to the parties, of course. From this point of view I think that this is truth, there is a lot of pressure on the economist advisers to do advocacy. Actually, our own comedy is well known for having lost a fair amount of business because we are not thought of as of being ready enough to be advocates. [02:35:00] It's known that some types of companies will defend any point you want. And of course, the client lives them, because they're with them in the trenches. And as you said, they win - the judge is a genius, they lose - the judge is a base idiot. But what happens, the people on each team know which company talks garbage and which one doesn't. But they never say which one. So the customer never gets feedback as to whether the guy has actually got good services or this was just the judge being unprofessional. 
Now let me address a point there... something that was very useful in your intervention is the importance that you put on narrative. Now, narrative has two elements. One is economic theory. If it's going to be a merger between two firms with a substitute product - yes, there's going to be a tendency for the price to increase. You don't need evidences to see that. So that's an undisputed part of economics. On the other hand, what effect of the merger on innovation is going to be? There are some basic economic theories telling me how will it be, will it be one way or the other. I can use them. It might be that I can use them because of a specific feature of the industry here... Actually, I figure one is more likely to happen because of effect 2, but it's up to you to judge whether my argument makes sense. And then, of course, there is the evidence. The evidences in this case will be of two kinds. We all agree that the price will tend to go up, but the question is "by how much?", and there you get into merger simulation. And then, about innovation, the economist could just say frankly "We just don't know", we think that the chances of this are higher because of this, or, maybe, in some exceptional case we have good enough data that we can do something intelligent that might help us get yet. That's what you should expect. In terms of being biased, are we biased? Well, again, it depends on the economist, but even the most honest of economists - one thing which is clear and it's my attitude - I will never put forward an argument which I think is not crucial. On the other hand, it's not my role, being hired by that company, to tell everything to you, I have to be a strong witness to my company and then I'll be picked up by somebody else. And that is why it is desirable to have economists appointed by the court and responsible to the court. 
Dennis Davis: Let me add a few things. I think, this debate we have now is a very old debate, there's nothing recent on that. There's a very interesting article in 1901 about experts and opinion experts in particular. And the whole thing, even the conceptualization of someone as an expert is basically an evolution of the adversarial process in judication that finaly made the fact that we have this kind of experts there. Now, the points that Claudio raised are also about "How can you deal with truth and who can you say something is true or not?". One of the possibilities will be to take a philosophy of science perspective, and this is what the US supreme court did in the Daubert case. In this case actually they fair to Popper, falsifiability, but very strange in the same sentence we also refer to Hempel on confirmation basically mixing to very diverse perspectives on philosophy of science. So basically, the supreme court didn't even make a choice about how actually you can deal with this type of evidence. And that was not an evidence in economics, that was about any type of scientific evidence. And I think, from my perspective if we apply either Hempell or Popper, almost nothing from the economic theory will pass the test. And it's not only me who says that, there's an article by Coutts, Malcolm Coutts from the FTC, [02:40:00] who was basically with game theory and he applies the classic Popper, as well as Hempelian perspective from "Philosophy of Science", basically finding that most of the models actually don't work from that perspective. So I think that the Philosophy of Science's perspective is not the right way to deal with the issue that we have. I would suggest, and you can also see this evolution happening in the literature about philosophy and sociology of science. From Mannheim and after, 1920-1930 and after, we moved toward the logical perspective of science. In a way, we tried to see what really scientists do, how they work, how they establish conventions between them, taking the idea that this are conventions that they have come to agree because it's something they all agreed to adopt. Of course, we might have there very different perspectives too, we might take the perspective of the judge Davis and Mertonian perspective on the idea that these are consensus that are done objectively. So we can actually have objective source of consensus of science about the methodologies, that are the right ones and those are actually not the right ones, etc. That is one point of view. And basically that is the point of view that has influenced a lot of civil procedure rules, I mean the idea that you have a duty to the judge as part of the civil procedure rules is based on the fact that the economist is going to be there an expert witness is actually going to be driven by this objective let's say view of science and he will have to somehow transmit, to teach the judge in a way of this objective view of science, so that's one perspective. But one might also a very different perspective on sociology of science, and actually most postmodern sociologists of science have taken a very different perspective, and also have taken a very different perspective on the way these social consensus between scientists arrive to. And there you know, politics, not even the high politics of the state, but the petty politics of the academia or of the office can also take a very important role. And with the fact that we are now using expert economists systematically in cases we'll created a market. So the science is not only driven by academia. Most of it is driven by market process, it's produced by forensic economists working in consultancies. These economists have a very difficult job, because they're economists and they have to somehow represent and participate to the way consensuses is going on in the academic economics profession. But at the same time they have to somehow do uneasy bargains with lawyers, with another profession, with judges in order to develop the standards of internal and external validity that will somehow work in the context of the legal procedures. This is something that you see more and more appearing in the sence that we have now the emergence of a soft law on what is the best practice to submit economic evidence, what are the different ways to assess damages which are produced by economists, and I was part of this group that was meeting a few times to draft the EU best practices of quantifying damages. And in the room there were economists, there were a few financial experts, there were a couple of lawyers. It was mostly a discussion between economists, but the idea was also "How can we explain it to judges, how can we make them understand, and at the same time tell them that these are not the only ways, but this is really like indicative and you should look to it, but at the same time you're not closed to any other possibilities that might come in terms of assessing damages." So from that perspective, I think we understand the social context. The task we have is even more difficult than the duty to the judge and expect an objective point of view from an economist. [02:45:00] Unless there are any other questions, which I think we have only five minutes… Oh, professor Sivitskiy would like to make a point. 
Prof. Sivitskiy: Состязательность процесса – она решает, вообще говоря, ту проблему, о которой мы говорили. И достаточно опасно ставить целью любого процесса, будь то уголовный, гражданский или административный процесс установления истины. Потому что там, где целью процесса ставится и закладывается установление истины, то, как правило, это приводит, к сожалению, к деградации правосудия. Хочу сказать еще о двух опасностях, которые ни в коем случае нельзя допускать. Нельзя допускать ситуацию, когда, если судья не понял экономистов с двух сторон, он привлекает некого третьего, якобы независимого эксперта. Потому что, в этом случае, если судья не понял двух экономистов, он становится заложником вот этого третьего, якобы независимого, и судьей становится вот тот экономист. И еще одна опасность, которую тоже нужно избегать. Если мы знаем, что судья является приверженцем определенной экономической теории, при рассмотрении спора, в котором это важно, это должно быть основанием для отвода этого судьи и его исключения из процесса.
Prof. Lianos: I think it's a very very good point and I definitely agree with what you say about the truth. I mean, the legal process is not there to find the truth. Science actually tries to find the truth, and it has a lot of time to do that, and the legal process is a decision in a particular period of time, but the decision has to be legitimate, and I think that's probably the task. Final question, yes?
Male: No, it's not a question, I'd like to disagree a little bit with Vladimir, because recently I read an interview by George Posner, and he was asked how many times in his judiciary career he was excluded from the process, and he said "Once only". Everybody knows about his economic views, but even in this one case it was not connected with his economic views, it was because he was a legal advisor of one of the parts before he started his judiciary career, so I'd disagree here. 
Prof. Lianos: Thank you very much for this remark. Thank you very much for staying these 3 hours with us. It was a very interesting discussion, I enjoyed it thoroughly, and I'd like also to thank the speakers and panelists for their excellent presentations. Please join me in thanking them formally with applause. (Applause) Now there is coffee and lunch break.
